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Electronic Filing
Hits Milestone

New Jersey Treasurer John E.
McCormac announced that for the
first time sincetax year 1995, when
the Division of Taxation began
offering apaperlesstax filing option,
the number of paperless tax forms
submitted has surpassed the one
million mark.

The number of paperless returns
filed for 2003 topped 1 million on
April 13, and by the April 15 filing
deadline the number had reached
1,117,878. This represents a 14.6%
increase over tax year 2002, the pre-
vious single year record for paper-
less submissions, when 975,179
filers chose one of New Jersey’s
three “FastFile” options. The
FastFile, user-friendly systems
include NJ TeleFile, NJ WebFile,
and NJ ELF, which enabletaxpayers
to submit paperlessreturns over the
telephone, via the Internet, or
through use of a computer software
package. Based on the total number
of returns the Division of Taxation
had received by the filing deadline,
oneout of every threetaxpayers has
submitted forms through FastFile.

The overall increased usage of the
NJFastFile systems has enabled per-
sonnel in the Divisions of Taxation
and Revenue to process returns and
deliver refunds to taxpayers at an
accelerated rate this spring.
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“We are pleased with tax-
payers' responseto the paperless
filing options,” said Treasurer
McCormac. “Our overall paperless
success has been made possible
though improvementsto technol ogy
and computer programming. As a
result, the Stateisreducing process-
ing costs while also delivering effi-
cient, user-friendly services to the
citizens of our State.”

NJ FastFile systems are accessible
24 hours a day, seven days a week.
For more information, visit
www.njfastfile.com or call our Cus-
tomer Service Center at 609-292-
6400. Representatives are available
Monday through Friday, 8:30 am.
t04:30 p.m. 4
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Customer ServiceCtr .. 609-292-6400
Automated Tax Info 1-800-323-4400
...................................... 609-826-4400
NJ SAVER Hotline...... 609-826-4282
Property Tax Reimbur sement

Hotline ......ccco.c..... 1-800-882-6597
Speaker Programs....... 609-984-4101
NJ TaxFaX ......cccevennnas 609-826-4500

Alcoholic Bev. Tax ...... 609-984-4121
Corp. Liens, Mergers, Withdrawals
& Dissolutions......... 609-292-5323
Director’sOffice ......... 609-292-5185
InheritanceTax........... 609-292-5033
Local Property Tax..... 609-292-7221
Motor Fuels Tax
Refunds.........ccc........ 609-292-7018
\Public Utility Tax........ 609-633-2576
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4
' Investment
Clubs

On January 14, 2004, P.L. 2003,
Chapter 256 was signed into law.
Theact took effect immediately and
applies to taxable years and privi-
lege periods beginning on and after
January 1, 2002.

Chapter 256 definesan “investment
club” as an entity that is classified
as a partnership for Federal income
tax purposes and all of its owners
are individuals. All of the “invest-
ment club’s” assets must be securi-
ties, cash, or cash equivalents. The
market value of the total assets can
not exceed, as measured on the last
day of its privilege period, an
amount equal to the lesser of
$250,000 or $35,000 per owner of
the entity. The “investment club” is
not required to register itself or its
membership interests with the Fed-
eral Securities and Exchange
Commission.

If an entity meets the definition of
an “investment club,” it will be
exempt from the $150 per owner
annual partnership filing fee and
from the requirement that a partner-
ship make payments of New Jersey
gross income tax on behalf of its
nonresident owners.

The market value of thetotal assets,
aswell asthe per owner amount, will
increase by an inflation adjustment
factor each year beginning on or
after January 1, 2003. The adjusted
market value of the total assets for
years beginning on or after Janu-
ary 1, 2003, is $253,200 and the
adjusted per owner amount is
$35,500. Accordingly, if the invest-
ment club had three owners, the
market value of the investment
club’s total assets cannot exceed
$106,500 (3x$35,500). 4

Tax Assessor
Certificates

The Tax Assessor Examination is
held in accordance with the Asses-
sor Certification and Tenure Act,
requiring anyone taking office as a
tax assessor after July 1, 1971, to
hold atax assessor certificate.

Four persons passed the Tax Asses-
sor Certification Examination held
on September 20, 2003, and
received Tax Assessor Certificates
dated January 1, 2004. They are as
follows:

Bergen County: Peter J. Colao,
Cliffside Park Borough.

Burlington County: LindaA.
Rogers, Eastampton Township.

CapeMay County: Lori Lynn
Rosell, Middle Township.

Mercer County: Danielle Cordray
Morris, East Windsor Township.

The next examination is scheduled
for September 18, 2004. The dead-
linetofile applicationsfor thisexam
isAugust 19, 2004. Call or write to
Property Administration, PO Box
251, Trenton, NJ 08695-0251. The
filing fee is $10. If you have any
guestions regarding this exam,
please contact Mary Ann Miller at
609-292-7813. O

LOCAL PROPERTY TAX
Tax Assessors’

Calendar

April 1-

e Deadline for appeals of assessed
valuationsto County Tax Boards
by taxpayers and taxing districts
and for appeal s of assessed valu-
ations over $750,000 to Tax

continued on page 3
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Court. Deadline extended to 45
daysfrom date the taxing district
completes bulk mailing of notifi-
cations of assessment, whichever
islater.

If appeal or complaint is filed
April 1 or during the 19 days next
preceding April 1, taxpayer or
taxing district has 20 days from
date of service of appeal petition
or complaint tofile cross petition
with County Tax Board or coun-
terclaim with Tax Court.

Property Tax Deduction Disal-
lowance Notice, Form PD4, for
nonfiling Post-Tax Year State-
ment or income over $10,000 sent
by collector.

County budgets certified by
County Tax Boards.

County Boards of Taxation to
establish the percentage level of
taxable value of real property.

April 10—

Copy of County Tax Board reso-
lution of real property taxable
value percentage level mailed to
assessors, municipal clerks, and
Director, Division of Taxation.

April 15—

Form SR-3A filed with Property
Administration by County Tax
Board.

May 1-

Assessor shall identify and cer-
tify to County Tax Board residen-
tial properties.

County Tax Boardsreceive certi-
fication of REAP aid dueto each
local unit for that tax year.

o Extended deadlinefor filing (with

the collector) Annual Post-Tax
Year Statement, Form PD5,
wheretaxpayer’sillness or medi-
cal problem prevented the
required March 1 filing.

May 20—
e Table of Aggregates completed

by County Tax Board from asses-
sors’ Tax Duplicatesand Taxation
Director’s certification of 2nd
class railroad property. The tax
credit rateis calculated by divid-
ing the total REAP aid by total
taxable value of qualified resi-
dential property.

General tax rates certified by
County Tax Boards.

May 23—
e Table of Aggregates signed and

transmitted within three days by
County Tax Board to Taxation
and Local Government Services
Directors, State Auditor, munici-
pal clerks, and the clerk of board
of freeholders.

June 1-
o Assessors’ Property Tax Deduc-

tion Disallowance Notices, Form
PD4, sent.

Repayment of disallowed prop-
erty tax deductions previously
granted required. Nonpayments
become liens.

Collectors' Property Tax Deduc-
tion Disallowance Notices, Form
PD4, for nonfiling Post-Tax Year
Statement or income over
$10,000 for taxpayers granted
medical extension sent.

June 3— g
Corrected Tax Duplicates *
sent by County Tax Board to tax
collectors for billing purposes.

June 5—

Certification of Property Tax
Deductions, Form PD65.10, and
Certification of Veterans’ Deduc-
tions, Form VE-WVE-1, com-
pleted and forwarded by collector
to County Tax Board.

2nd Monday in June—

Assessors’ report, description,
and valuation of railroad property
not used for railroad purposes to
Director, Division of Taxation.

June 15—

County Tax Board to certify to
Director, Division of Taxation,
total number and dollar amount
summary of senior citizen, dis-
abled, surviving spouse, and vet-
erans property tax deductions
allowed and disallowed by each
district. 4

Interest 7.00%

Theinterest rate assessed on amounts
due for the period January 1, 2004 —
December 31, 2004, will be 7.00%.

The assessed interest rate history is

listed below.

Effective Interest
Date Rate
1/1/00 11.50%
1/1/01 12.50%
7/1/01 10.50%

10/1/01 9.00%
1/1/02 8.00%
1/1/03 7.25%
1/1/04 7.00%
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§ Criminal
Enforcement

Criminal enforcement over the past
several months included:

e A Linden, New Jersey, luxury
used car dedler, its president, and
their certified public accountant
have pled guilty to charges aris-
ing from a scheme uncovered by
the Office of Criminal Investiga-
tion (OCI) to evade turning over
$350,000 in sales tax collected
from customersand filing for the
New Jersey tax amnesty program
indicating noliability. Thedealer-
ship, Auto Village, Inc., and its
president, Hisham Sadek, had
failedtofile New Jersey salestax
returns for the year 1994. Mr.
Sadek instructed his certified
public accountant to take advan-
tage of the 1996 amnesty legisla-
tion by preparing salestax returns
reporting no sales tax had been
collected for the period. Our
investigation revealed that the
business had collected sales tax
in excess of $90,000 during the
amnesty period. The investiga-
tion also reveal ed that fraudulent
salestax returnswerefiled for the
periods after amnesty, and that
sadles tax in excess of $350,000
was, in fact, collected by Auto
Village, Inc., but not turned over
to the State. Although having
originally received amnesty, the
corporation, Mr. Sadek, and the
accountant were prosecuted as a
result of the investigation. Auto
Village, Inc. pled guilty to pur-
posely failing to turn over taxes
(second degree), Hisham Sadek
pled guilty to misapplication of
property withheld for the benefit
of the government (third degree),
and the accountant to having par-
ticipated in the scheme to evade

taxes. Under the terms of plea
agreements, the corporation will
be faced with fines and restitu-
tion totaling more than $800,000
at the time of sentencing. Mr.
Sadek will face a sentence of a
four-year term of incarceration,
restitution of thetax due, and pos-
sible deportation upon hisrelease
from prison. The certified public
accountant faces criminal sanc-
tionsaswell ascivil sanctionshby
the Board of Accountancy for his
actions. The case is being pros-
ecuted by the State Office of the
Attorney General.

On October 6, 2003, in Superior
Court —Mercer County, Trenton,
New Jersey, the sentences of
Robert S. Brown and William D.
Black, Jr. were modified. Brown
and Black are, respectively, the
president and vice-president of
both Employer’s Management
Group, Inc. and Pratt Temporar-
ies, Inc., which are temporary
employment agencies. On
November 13, 2000, Brown,
Black, and the corporations pled
guilty to charges of failing to turn
over New Jersey grossincometax
withheld and failing to file New
Jersey gross income tax returns
in 1993-1999. Prior to sentenc-
ing, the corporations made full
restitution of almost $1 millionin
withholding taxes. Brown and
Black executed a consent judg-
ment for penalty and interest of
$318,599.52 plus accruing inter-
est. Brown and Black were each
sentenced to four years proba-
tion. On October 6, 2003, the
Mercer County Superior Court,
having been advised by OCI of
the amount of restitution still out-
standing and that no payments
have been received since July
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2003, issued a court order which
extends the probation of both
defendants to five years. The
order reflectsthat the outstanding
amount due is in excess of
$100,000.

This case is noteworthy for sev-
era reasons. First, the Division
of Taxation aggressively pursues
criminal prosecution of the will-
ful failure to remit gross income
tax withheld, whereas some other
agencies have been seen by the
business community as treating
cases of thiskind assolely acivil
collection matter. Second, this
case illustrates that OCI has and
will continue to monitor and par-
ticipate in the restitution, proba-
tion, and parole programs of the
Stateto ensurethat financial pen-
alties assessed in cases of tax
fraud are carried out. Thisisdone
to protect the State’ srevenues, to
maintain criminal prosecution as
ameaningful deterrent totax eva-
sion, and to fairly administer and
enforce the State tax laws.

On October 15, 2003, the Office
of Criminal Investigation arrested
Kenny Choi of Pomona, New
Jersey, and Nhi Wiget of South
El Monte, California, for traffick-
ing in counterfeit cigarettes. The
Mansfield Township Police
stopped their truck for acommer-
cial inspection and it was found
to be filled with 22,750 cartons
of the counterfeit cigarettes. The
cartonswere not only unstamped,
but were also counterfeit trade-
mark cigarettes. An interview
with Mr. Wiget led to a commer-
cial storagefacility in Tabernacle
Township, Burlington County,
New Jersey, where OCI agents
conducted a consent search and

continued on page 5



Spring 2004

criminal enforcement - from page 4

found 10,800 cartons of coun-
terfeit cigarettes. OCI filed initia
charges of possession of over
20,000 untaxed cigarettes, no
invoices, no consumer license,
and possession of over 1,000
counterfeit trademark items.
Mansfield Township charged
both subjects with illegal trans-
portation and, in the case of
Wiget, an additional charge of
possession of narcotics parapher-
nalia. Cash bail was set at
$250,000 for Nhi Wiget and
$200,000 for Kenny Choi (later
raised to $250,000). Additional
charges have been filed against
Wiget for the cigarettes found in
Tabernacle Township, and they
includefailureto maintain books
with intent to evade, engaging in
conduct requiring registration or
licensure with intent to evade,
failure to file returns or reports
withintent to evade, failureto pay
and turn over taxeswith intent to
evade, and possession of over
1,000 counterfeit trademark
items. Thevalue of the seized car-
tons, numbering 33,550, is $2
million with the averted tax loss
to the State of New Jersey being
$800,000. On November 21,
2003, Wiget and Choi were sub-
sequently indicted by the
Burlington County Grand Jury.
The charges included second-,
third-, and fourth-degree crimes
related to the unstamped and
counterfeit products, as well as
numerous disorderly person
counts.

On Octaber 24, 2003, in Superior
Court —Mercer County, Trenton,
New Jersey, Carl F. Monto, of
Toms River, New Jersey, pursu-
ant to his guilty plea of May 27,

2003, to charges of failing to file
tax returns and misapplication of
$100,454 of motor fuels tax col-
lected from January to September
1997 on the retail sale of diesel
fuel at Courtesy Truck Stop, Inc.,
Jersey City, New Jersey, was sen-
tenced to five years probation
and ordered to make restitution
within that period of probation
totaling $249,681 including tax,
penalty, and interest. This case
wasajointinvestigation by OCI
and the New Jersey State Police-
Organized Crime Unit, and was
prosecuted by the State Office of
the Attorney General.

On October 29, 2003, a State
Grand Jury handed down an
indictment  of Michael
Evangelista, Cambria Corpora-
tion, Philip McKeaney, and
ClonesAmerican Corporation on
charges arising from a data entry
business in Pennsauken, New
Jersey. They were indicted on a
total of six third-degree counts,
four counts of misapplication of
entrusted property, one count of
failure to file New Jersey
employer withholding returns,
and one count of failure to pay
New Jersey employee wagewith-
holding. These offenses are based
on the withholding and failureto
remit to the State New Jersey
gross income tax from the
employees of Cambria Corpo-
ration, later renamed Clones
American Corporation. On
November 17, 2003, corporate
officer Philip McKeaney, of
Cherry Hill, pled guilty to two
counts of misapplication of
entrusted property (third degree).
Under the terms of a plea agree-
ment, Mr. McKeaney will be
required to serve five-year con-

current termsof impris- g
onment on each count. In *
addition, he entered into a civil
consent judgment to pay the New
Jersey gross income tax with-
holdings. Mr. McKeaney is
scheduled for sentencing on Fri-
day, May 14, 2004.

On Octaber 30, 2003, in Superior
Court —Mercer County, Trenton,
New Jersey, Yefim Belotzerkov-
sky, a.k.a Fred Bell, of Brooklyn,
New York, and a corporation he
owns, Raymond Petroleum, Inc.,
pled guilty to filing fraudulent
motor fuels tax returns and mis-
application of $87,282.78 in
motor fuels tax collected from
retail diesel fuel customers from
July 1997 to June 1998 at atruck
stop operated by the defendants
in Newark, New Jersey. At the
time the plea was entered, the
defendants made full restitution
of $155,061.27 in tax, penalty,
and interest. On December 2,
2003, in Superior Court-Mercer
County, Yefim Belotzerkovsky
was admitted into the Pretrial
Intervention Program for aterm
of six months, during which time
he will be monitored by the Pro-
bation Services Division. Also,
Belotzerkovsky and Raymond
Petroleum, Inc. havewaived their
right to appeal the suspension,
revocation, or non-renewal of the
corporation’smotor fuelslicenses
by the Division of Taxationinthe
event either is convicted of a
criminal tax offense subsequent
to October 30, 2003. This case
was investigated jointly by OCI
and the New Jersey State Police-
Organized Crime Unit, and was
prosecuted by the State Office of
the Attorney General.

continued on page 6
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e On December 2, 2003, special
agents arrested Jamil Bader of
Elizabeth, New Jersey, at his
retail storefor possession of con-
traband cigarettes. The cigarettes
were unstamped and VA stamped.
Previously charged and found
guilty of possession of contra-
band in the Elizabeth Municipal
Court in November 2003, Bader
was once again charged with pos-
session of untaxed goods, no
invoices, no consumer license,
and failureto collect the cigarette
tax. The Court set bail at $7,500
cash, no 10%.

On December 12, 2003, threetop
executives at JCA Associates,
Inc., a Moorestown engineering
firm, pled guilty to criminal
accusations of filing or preparing
false or fraudulent tax returns
(third degree), in violation of
N.J.S.A. 54:52-10. The accusa
tions stemmed from acts commit-
ted between 1995 and 2000 that
involved the conceal ment of cam-
paign contributionsto public offi-
cials by characterizing them as
ordinary and necessary corporate
business expenses on the corpo-
ration business tax returns filed

by the corporation. The corporate
executives from JCA Associates,
Inc. are Mark Neisser, President;
Henry Chudzinski, Director of
Marketing; and William VVukoder,
Chief Financial Officer. Asacon-
dition of their pleas, Mr. Neisser
and Mr. Chudzinski were ordered
to resign their positions for two
years and divest themselves of
stock or ownership interestswith
thefirm. Mr. Vukoder must resign
his position for a period of five
years and divest himself of al
corporate interests. JCA Associ-
ates, Inc. will, under the terms of
acivil settlement, pay a$100,000
civil penalty. All parties are aso
required to cooperate with ongo-
ing criminal investigations being
conducted by the Division of
Criminal Justice.

On December 17, 2003, Gary
Dewayne Dennington, a prison
inmate in Beaumont, Texas, was
indicted by a Federal Grand Jury
on one count of conspiracy invio-
lation of Title 18, United States
Code, Section 371 and six counts
of mail fraud in violation of Title
18, United States Code, Section
1341. The charges in the indict-
ment stem from Mr. Dennington’s

attempt to obtain New Jersey
gross income tax refunds for the
years 1998, 1999, and 2002 by
filing fictitious New Jersey gross
incometax returnswith fictitious
W-2 forms attached. If convicted
of al counts, Mr. Dennington will
face a criminal sentence of not
more than 35 years and fines of
not more than $500,000. This
joint investigation with the Fed-
eral Bureau of Investigation
resulted in their presentation of
Mr. Dennington’s actsto the Fed-
eral Grand Jury and the resulting
indictment.

Ninety-nine (99) complaints
alleging tax evasion were evalu-
ated from October through
December 2003 in the Office of
Criminal Investigation.

During the sametime period, one
hundred and two (102) charges
were filed in court on thirty-four
(34) cases for violation of the
Cigarette Tax Act. Of the thirty-
four (34) cases, eleven (11)
involved counterfeit tax stamp
investigations. Further, atotal of
thirty-one (31) arrestswere made
and one (1) vehicle was seized.
a

Enforcement Summary Statistics

Fourth Quarter 2003

Following isasummary of enforcement actions for the quarter ending December 31, 2003.

e Caertificates of Debt: e Jeopardy Seizures 3
Total Number 2,583 e Seizures 61
Total Amount $39,964,430 e Auctions 1

e Jeopardy Assessments 315 o Referrasto the Attorney Genera’s Office 636

For more detailed enforcement information, visit our Web site at:
www.state.nj.us/tr easur y/taxation/
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Tax Briefs

Corporation Business Tax
Extraterritorial Income Exclusion
— The Division replied to an
inquiry regarding the Federal Extra-
territorial Income Exclusion and
whether it is an addback on New
Jersey’s corporation business tax
return. Sub-part Fincome should be
included on Line 28 of the CBT-100,
reflecting Federal taxable income.
Under the Corporation Business Tax
Act’sdividend exclusion provision,
this amount should be excluded (on
Line 33b) even though it is undis-
tributed for that year. A copy of Fed-
eral Form 5471 should be included
with the filed CBT-100 to explain
thededuction. The Division follows
the Federal treatment of sub-part F
income as “deemed” dividend
income.

Federal Renewal Community
Employment Credit — For New
Jersey purposes, the share of income
received by the shareholder would
not reflect the reduced Federal
amount caused by the IRC Section
1400H Renewal Community
Employment Credit. The reduced
amount of wages would be used on
the New Jersey CBT-100S to com-
pute New Jersey income. N.J.S.A.
54:10A-4(k). The share of income
to the shareholder should not be
adjusted based upon the amount of
the Federal credit because New
Jersey law does not recognize this
Federal credit. See AT& T v. Director,
13 N.J. Tax 534 (1993) regarding
Federal credits and the Corporation
Business Tax Act.

Nexus on Immune Activity —
Every corporation that elects and
gualifies pursuant to Section 1361
of the Internal Revenue Code and
has qualified and been accepted as

a New Jersey S corporation is
requiredtofileaCBT-100Sfor New
Jersey purposes.

Foreign corporations that meet the
filing requirements and whose
income is immune from tax pursu-
ant to Public Law 86-272, 15U.S.C.
8381 et seg., must obtain and com-
plete Schedule N, Nexus-lmmune
Activity Declaration, and remit the
minimum tax with the CBT-100S.

For additional information, Bulletin
GIT-9S, Income From S Corpora-
tions, is available on the Division's
Web site at www.state.nj.us/treasury/
taxation/pdf/pubs/cor p/git9s.pdf

Gross Income Tax

Tuition Reimbursement — New
Jersey has no provision similar to
the Federal provision regarding edu-
cational assistance plansand educa
tion reimbursement. Educational
reimbursements are treated as com-
pensation and must be included in
the employe€’s gross income under
the New Jersey Gross Income Tax
Act in accordance with N.J.S.A.
54A:5-1(a). However, if the tuition
reimbursement payments made by
the employer arefor coursesthat are
job-related, the payments are not
subject to withholding and do not
have to be included in the
employee'sgrossincome. To be con-
sidered job-related, the course must:
maintain or improve skills required
by the employer in his trade, busi-
ness, or employment; meet the
express requirements of the
employer or meet the requirements
of applicable law or regulations
imposed as a condition of the reten-
tion of the employee's salary status
or employment; and successful com-
pletion of the course must be
required to meet the minimum
reguirements for employment.

I RC Section 721(a) — For g
Federal incometax purposes, *
section 721(a) providesthat no gain
or loss is recognized by any of its
partners in the case of a contribu-
tion of property to the partnership
in exchange for an interest in the
partnership. The New Jersey Gross
Income Tax Act at N.J.S.A. 54A:5-
1(c) provides that net gains or net
income does not include transac-
tions to the extent to which nonrec-
ognition is allowed for Federal
incometax purposes. Thus, for New
Jersey income tax purposes, a tax-
payer isnot required to include gains
or income from a “section 721(a)”
exchange of property, to the extent
of which nonrecognition is alowed
for Federal income tax purposes.

Obligation to Withhold PA Income
Tax — As aresult of the reciprocal
income tax agreement which was
entered into between New Jersey
and Pennsylvania, New Jersey
incometax withholdingswill not be
required with respect to wages, sala-
ries, and other compensation paid to
Pennsylvania residents who file an
Employee’s Certificate of Non-
Residencein New Jersey (Form NJ-
165) with their employer. If such
certificateisnot filed, the employer
must withhold tax under the New
Jersey Gross Income Tax Act in the
same manner as from any other
employee. The Pennsylvania resi-
dentisliablefor incometaxesin his
home state. Therefore, if a
Pennsylvania resident files a Cer-
tificate of Non-Residence, the
employer may withhold taxes for
Pennsylvania income tax purposes
and remit such taxes directly to
Pennsylvania on behalf of such
employee. If incometax isnot with-
held, the employee is requested to
file estimated tax returns in

Pennsylvania. _
continued on page 8
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Litter Control Fee

Roll Stock Exclusion — The Divi-
sionresponded to aninquiry regard-
ing the application of the litter
control fee to roll stock under
N.J.A.C. 18:38-3.1(b)(12). The
regulations provide for 15 litter-
generating product categories
including “paper products and
household paper.” This category
includes “all items of tangible per-
sonal property made or substan-
tially derived from paper including
all paper products for home and
other personal use but does not
include newspapers and magazines,
and does not includeroll stock pro-
duced by paper product manufac-
turersand wood pulp, sold assuch.”
N.J.A.C. 18:38-3.1. Two questions
were asked about the roll stock
exclusion. It was noted that in nei-
ther scenario is any ink or print
being applied to the paper.

When apaper distributor purchases
paper as raw material (e.g., 500
sheet packages of 8.5- x 11-inch
paper) and sells such paper to end
users without any alteration to the
paper, issuch asaleby thedistribu-
tor exempt from the litter control
fee? Stated differently, must the
seller be the manufacturer for the
saleto be exempt or would the sub-
sequent resale of the product
qualify? The exclusion relating to
receipts derived from the sale of
“roll stock” applies only to sales
made directly by the paper manu-
facturer. Therefore, gross receipts
deriving from subsequent sales of
the same product would be subject
to thelitter control fee. Further, the
exclusionisfor “roll stock,” which
are large rolls that are the direct
result of the paper production pro-
cess. Thetransaction described here

involves packages of cut paper.
Therefore, the exclusionisnot appli-
cable to the sale regardless of the
selling party.

If a paper distributor takes paper
stock from its inventory and either
cuts it down to a smaller size or
punches holes in the paper and then
sells it to its end-user customer, is
such a sale exempt from the litter
control fee? Again, the exclusion
above relating to receipts derived
from the sale of “roll stock” applies
only to sales made directly by the
paper manufacturer. The scenario
provided refers to sales made by a
distributor. Further, the “roll stock”
exemption is only applicable to the
sale of “roll stock” asis, not in a
modified state. Therefore, the dis-
tributor’sgrossreceiptsfromthesae
to an end user are subject to the lit-
ter control fee.

Outdoor Advertising Fee
Exempt Organizations — The out-
door advertising fee is imposed on
the retail seller of billboard adver-
tising space. For purposes of thisleg-
islation, the retail seller is the
licensee, which is the entity autho-
rized to sell advertising spaceon bill-
boards pursuant to N.J.SA. 17:55
et seq. Thelicenseeisresponsiblefor
remitting the outdoor advertising fee
on the gross amounts collected from
selling advertising space on
billboards.

Although thisfee isimposed on the
retail seller, there is nothing in the
law that prohibits the retail seller
from passing on this cost to the cus-
tomer. If the outdoor advertising fee
is separately stated on the invoice
or bill provided to the customer, it
should belabeled accordingly, “out-
door advertising fee,” and not as a
tax. The retail seller may not in any
way mislead the customer or mis-
represent that the outdoor advertis-
ing fee is anything more than a
reimbursement of the fee imposed
on the retail seller and not a tax on
the customer.

The purchase of billboard advertis-
ing space by an organization that has
obtained exempt status from the
New Jersey Division of Taxationis
not exempt from the outdoor adver-
tising fee imposed by Chapter 124,
PL. 2003. Since the outdoor adver-
tising feeis not imposed directly on
the exempt organization but is
merely a cost passed on to the cus-
tomer (exempt organization) by the
licensee, the exempt organization’s
exemption certificate (Form ST-5)
isnot valid.

Salesand Use Tax

Natural Gas and Electricity Sales
— The purchase of energy used in
the manufacturing processis subject
tothe New Jersey Salesand Use Tax
Act(N.JS.A.54:32B-1 et seq.). The

continued on page 9
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New Jersey Sales and Use Tax Act
doesprovide an exemption for sales
of machinery, apparatus, or equip-
ment for use directly and primarily
in the production of tangible per-
sonal property by manufacturing,
processing, assembling, or refining.
N.J.S.A. 54:32B-8.13(a). However,
effective January 1, 1998, the retail
sales of gas and electricity became
subject to sales and use tax in New
Jersey. N.J.S.A. 54:32B-2(9);
N.J.S.A. 54:32B-3(a). Natural gas
and electricity are defined as “en-
ergy” whichistaxed astangible per-
sonal property. The law does not
providefor any exemptions on natu-
ral gassalesto commercial andresi-
dential accounts. Since the tax is
broad-based, there are no exemp-
tionsfor purchases of energy for use
in production, research and devel-
opment, or by farmers, qualified
exempt organizations (such as
schools, churches, nursing homes,
etc.), qualified Urban Enterprise
Zone businesses, or State and local
government entities. N.J.S.A.
54:32B-9(c)(3).

Salesof Whitening Products— The
Division responded to an inquiry
regarding the taxability of whiten-
ing gel sold to a dentist’s office.
N.J.S.A. 54:32B-8.1 provides an
exemption from the New Jersey
Sales and Use Tax Act for certain
medical supplies and equipment. It
states, in pertinent part:

Receipts from the following are
exempt from the tax imposed
under the Salesand Use Tax Act:
salesof medicinesand drugssold
pursuant to a doctor’s prescrip-
tion for human use; over the
counter drugs recommended and

generally sold for the relief of
pain, ailments, distresses or dis-
orders of the human body....

Receipts from sales of medical
equipment, durable medical
equipment, and supplies, other
than medicines and drugs, pur-
chased for usein providing medi-
cal servicesfor compensation, but
not transferred to the purchaser
of the servicein conjunction with
the performance of the service,
shall be considered taxable
receiptsfromretail salesnotwith-
standing the exemption from the
sales and use tax provided under
this section.

Since whitening gel is not custom-
arily usedto serveamedical purpose
and is generally useful in the
absence of illness or injury, such a
product does not qualify for the
exemption, even if the patient pro-
vides a prescription from a physi-
cian. Under the law, the existence
of aprescription does not determine
exempt status. Thus, the sale of
whitening gel by a dentist’s office
issubject to New Jersey salestax as
the sale of tangible personal prop-
erty. N.J.S.A. 54:32B-3(a). When
purchasing whitening gel, the den-
tist should provide a New Jersey
Resd e Certificate (Form ST-3) toits
vendor and not pay tax at the point
of purchase. The dentist’s office
would then collect and remit sales
tax on the sale of the product to the
patient. On the other hand, if the
whitening gel is being used during
thetreatment of apatient by theden-
tist at the dentist’s office (i.e., the
dentist is not reselling the product),
the dentist must pay tax at the time
of purchase and should not use a
resale certificate. 1

In Our Courts %

General

Timeliness of Protest —Harry and
Susan Dashoff v. Director, Division
of Taxation, decided July 30, 2003;
Tax Court No. 004747-1998.

The Appellate Division remanded
thiscaseto the Tax Court for an evi-
dentiary hearing. Previoudly, the Tax
Court held that plaintiff failed to
timely file the complaint. At issue
on remand iswhether the mailing of
a Notice of Assessment that was
never received by plaintiff triggered
the statutory period to file a protest
with the Division or an appeal with
the Tax Court.

The Division mailed plaintiff a
Notice of Assessment (“Notice”) by
certified mail, return receipt
requested. The Notice's envelope
indicated that unsuccessful attempts
to deliver the Noticewere made and
that therefore the unclaimed mail-
ing was being returned to the Divi-
sion. Subsequently, the Division
mailed a Certificate of Debt (“Cer-
tificate”) viacertified mail to plain-
tiff. Plaintiff received the Certificate
and thereafter filed aprotest with the
Division. The Division determined
that the protest was untimely, as it
was not received within the statu-
tory period to file aprotest from the
date of the Notice.

This Court found that plaintiff chose
not to claim the Notice and that the
evidence was conclusive that the
Noticewas never received by plain-
tiff. The general ruleisthat the mail-
ing of a properly addressed notice
is presumptive evidence of receipt
pursuant to N.J.S.A. 54:50-6a. How-
ever, thisstatute creates only arebut-
table presumption of receipt, not
effective receipt. Regardless, the

continued on page 10
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Court ruled that the presumption of
receipt does not apply to certified
mail. Therefore, the Court found
“that the attempted service of the
Notice by certified mail failed
regardless of whether the Noticewas
simply unclaimed or purposely
refused by Dashoff.” The Court
opined that had the Notice been sent
by regular or ordinary mail simulta-
neously or subsequently that service
would have been effectuated.

GrossIncome Tax

Basis in Partnership Interest —
Eugene and Janet Schenkman v.
Director, Division of Taxation,
decided November 3, 2003; Tax
Court No. 000223-1998.

Plaintiff (Schenkman) wasageneral
partner in Hoes Lane Associates
between 1983 and 1991. In 1992,
Schenkman, along with other part-
ners of Hoes Lane, contributed his
partnership interest in HoesLaneto
S/K Birdsall, another partnership,
which then became a genera part-
ner in Hoes Lane.

Hoes Lane reported a net loss for
each year that it was in existence.
Schenkman was able to utilize only
aportion of hisallocated HoesL ane
losses to offset other partnership
income for gross income tax (GIT)
purposes.

In 1992, Hoes Lane petitioned for
bankruptcy. Hoes Lane transferred
itsreal property to the mortgagor in
exchangefor discharge of the mort-
gage. The parties agree that
Schenkman’s amount realized from
the disposition of property is gain
incomefor GIT purposes. However,
the parties disagreed as to whether
Schenkman could offset his gain
with hisGIT basisin Hoes Lanethat

he subsequently transferred to S/K
Birdsall upon contribution.

Schenkman claimed that his GIT
basis in Hoes Lane transferred to
S/K Birdsall upon contribution. The
Division argued that S/K Birdsall,
being an entity, isnot entitled to and
cannot betransferred the New Jersey
adjustments to Federal basis (i.e.,
the Koch effect). Thus, Schenkman’s
New Jersey adjusted basisin Hoes
Lane (i.e., his basis in Hoes Lane
unadjusted by allocated Hoes Lane
losses that were not deducted for
GIT purposes) beforethetransfer to
S/K Birdsall isalso his New Jersey
adjusted basis in S/K Birdsall by
virtue of his contribution to S/K
Birdsall. Also, the Division claimed
that Schenkman could obtain the
Koch adjustment only when he dis-
posed of hisinterest in SK Birdsall.

The Court decided that Federal tax
partnership rules were applicable,
becauseunder N.J.S.A. 54A:5-1(c),
gains and losses from the disposi-
tion of property are determined
under the Federal income tax
method of accounting. Internal Rev-
enue Code (IRC) section 722 states
that acontributing partner’sbasisin
its partnership interest will increase
by the amount of the partner’s
adjusted basis in the contributed
property. |RC section 723 statesthat
the partnership’sbasisin contributed
property is equal to the contribut-
ing partner’sbasis. Upon disposition
of the contributed property, any
built-in gain or loss recoghized is
allocated to the contributing partner
pursuant to IRC section
704(c)(1)(A) and Treas. Regs. sec-
tion 1.704-3.

After reviewing the aforementioned
IRC sections, Walsh v. Director, 10
N.J. Tax 447 (1989) and Koch v.

Director, Division of Taxation, 157
N.J. 1 (1999), the Court found that
Schenkman's GIT basisin his part-
nership interest in Hoes Lane trans-
ferred to and was Schenkman’sbasis
in S/K Birdsall. The Court also
stated that Schenkman'’s allocated
loss on the disposition of HoesLane
property occurswith thetransaction,
and not when Schenkman disposes
of his partnership interest in S/IK
Birdsall.

Sales and Use Tax

Chemical and Catalyst Exemption
— Atlantic City Linen Supply Inc. v.
Director, Division of Taxation,
decided November 6, 2003; Appel-
|ate Division No. A-5146-01T1.

Plaintiff (A.C. Linen) isacommer-
cial laundry that uses a variety of
chemicals, cleaning agents, and
detergents in various stages of the
laundering process. A.C. Linen
claims that these chemicals and
detergents used in its laundering
process are exempt from sales tax
asmaterialsused in the manufactur-
ing and refining process pursuant to
N.J.S.A. 54:32B-8.20. The Tax
Court ruled that plaintiff did not
qualify for this exemption because
the laundry processdid not result in
atangibl e finished product different
fromthe material input into the proc-
ess. A.C. Linen appealed that
determination.

TheAppellate Division affirmed the
Tax Court for substantially the rea-
sons expressed in its opinion. The
Court emphasized that A.C. Linen
did not create a different end prod-
uct, but performed a service on the
product, and that this provider of
laundry services is entitled to tax
exemptions that are not applicable
to refining and manufacturing
operations.

continued on page 11
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Atlantic City Linen filed a petition
of certification to the New Jersey
Supreme Court.

Floor Covering Materials —
Sanford Rever v. Director, Division
of Taxation, decided August 14,
2003; Tax Court No. 005566-2002.

Plaintiff entered into a contract for
the construction of anew housewith
acontractor. The contractor referred
plaintiff to a dealer to select floor
covering if plaintiff desired to
upgrade items contained in the con-
tract. Plaintiff purchased flooring
material and carpeting from this
dealer. The invoice detailed three
types of materials, the number of
units purchased, theitem price, and
the extended price. In determining

the total invoice price, the dealer
calculated sales tax on the materi-
als and then deducted a builder’s
credit. Dealer refused to accept
plaintiff’s Form ST-8, Certificate of
Capital Improvement, asabasisfor
sales tax exemption. Therefore,
plaintiff paid dealer sales tax. The
floor covering was installed by an
installer, not the dealer, who plain-
tiff alleged was a subcontractor.
Plaintiff timely filed a sales tax
refund claim, which was denied by
the Division.

Here, the Tax Court found that the
agreement between the plaintiff and
the contractor required plaintiff to
purchase the upgraded flooring
materiashimsalf, with an allowance
towards their cost to be paid by the
contractor. Thisallowancereflected

Sales and Use Tax
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the cost that was presunm- g
ably included inthe original *
selling price of the house. Therefore,
the contractor did not purchase the
upgraded materials and did not pay
sales tax on plaintiff's purchase of
upgraded flooring.

Plaintiff contested the refund denial
claiming that the dealer should have
paid sales tax when the dealer pur-
chased the inventory it resold to
plaintiff because the contractor,
which plaintiff identified as the
dealer, not the customer isobligated
to pay the sales tax. The Tax Court
determined that thistransaction was
the retail sale of floor covering
materials from the dealer to the
plaintiff and that this transaction is
subject to salestax. Although it was
undisputed that the installed floor
material constituted a capital
improvement, the Court found that
atax exemption existed only for the
installation involved in the capital
improvement and not for the mate-
rials installed.

Plaintiff also argued that he con-
tracted with the dealer for the pur-
chase as well as the installation of
flooring materials. The Court ruled
that the capital improvement instal-
lation servicesare exempt from sales
tax where the charges are stated
separately on the invoice. Here the
Court found that there was no evi-
dencethat installation serviceswere
contained in the invoice and noted
that it was not disputed that there
was no separate charge for
installation.

Plaintiff filed a motion for amend-
ment pursuant to R. 1:7-4(b) that
was denied by the Court on Septem-
ber 26, 2003, asthe Court addressed
the same issues in its previous
decision. 4


http://www.state.nj.us/treasury/taxation
http://www.officialpayments.com
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F' Tax Calendar

The following three calendars pro-
vide listings of filing and payment
dates (January 1, 2004 — Decem-
ber 31, 2004) for businesses and
individuals:

o Chronological List of Filing
Deadlines— Thiscalendar isfor
use by both businesses and indi-

viduals. If you areresponsiblefor
areturn that is not listed in this
calendar, please refer to the
instructionsthat accompanied the
return, or contact the Customer
Service Center at 609-292-6400
for the appropriate filing
deadline.

Alphabetical Summary of Due
Dates by Tax Type

« Payment Datesfor Weekly Payers

— An employer or other with-
holder of New Jersey gross
income tax is designated a
“weekly payer” if the amount of
tax they withheld during the pre-
vious tax year was $20,000 or
more. U


http://www.state.nj.us/treasury/taxation/pdf/chronolist04.pdf
http://www.state.nj.us/treasury/taxation/pdf/chronolist04.pdf
http://www.state.nj.us/treasury/taxation/pdf/alphasum04.pdf
http://www.state.nj.us/treasury/taxation/pdf/alphasum04.pdf
http://www.state.nj.us/treasury/taxation/pdf/paydates04.pdf
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from the divector’s desk

The Division of Taxation’s ongoing enforcement and prosecution efforts recently resulted in the arrest and
indictment of several individuals.

» CigaretteTrafficking Operations. In January, threeindividuals were arrested in Totowa and 323 cartons
of Virginia-stamped cigarettes were seized; in February, a Virginia man was arrested in Parsippany for
possession of 45 cartons of untaxed cigarettes; and in April, 14,757 cartons of contraband cigarettes were
seized during the arrest of two individualsin Jersey City.

e Tax Refund Schemes. In February, two inmates were indicted for attempting to defraud New Jersey by
filing State income tax returns using fictitious wages and withholding figures on W-2 forms they created;
and aCaliforniachiropractor and hissister wereindicted for cheating New Jersey out of morethat $117,000
in business and income taxes. In March, criminal charges were filed against a Passaic County tax preparer
who filed more than 1,970 fraudulent tax returns, seeking over $708,000 in illegal refunds.

As part of our ongoing efforts to motivate people to comply with our tax laws, the Division of Taxation
publicly displays alist of delinquent taxpayers on our Web site under “Largest Judgmented Taxpayer List-
ings.” The Web site separately lists business and individual delinquents, and distinguishes between recent
and older tax debts. These postings have resulted in the collection of $7.4 million to date.

We have an obligation to enforce our tax laws to ensure that all taxpayers pay their fair share. If you are
aware of any individuals or business ownerswho don't pay State tax, call the Division at 609-292-6400. You
don’'t have to give your name, but please be prepared to give as much information as you can. Stop New

Jersey tax cheats now!

- /
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2003 TAX LAWS

CH. DATE SYNOPSIS TAX* BILL
Makes technical amendments to the Urban Enterprise Zones SCSfor
6 V27103 | Ay, S&U S-1751
Exempts from gross income tax the income of individuals who ACSfor
9 1/27/03 |died asaresult of injuries caused by the September 11, 2001, GIT A-2233&
terrorist attacks. A-1912
Imposes requirements on tobacco product manufacturers, and
authorizes revocation or suspension of the license or certifi-
25 2/127/03 | cate of authority of distributors with contraband cigarettes or TPT | A-3079(1R)
tobacco products produced by manufacturersthat are not in
compliance with these requirements.
30 3/14/03 Change@ the deadline for filing property tax reimbursement PTR S-1341(2R)
applications to June 1.
Permits fiduciaries to employ and compensate accountants
33 3/24/03 |from fiduciary funds and permits certain out-of-State banksto | MIS S-1479(2R)
be treated similarly as New Jersey banks.
Allows vendors, under limited circumstances, to advertise that
42 4/14/03 |they will pay the salestax for their customers on taxable S& U A-1786
transactions, and to do so, specifying the amount of tax paid
on any invoice or receipt given to the customer.
59 5/1/03 M ak(_es changes in the Neighborhood Revitalization State Tax MIS S1634
Credit Act.
Imposes a new assessment payable by nursing homes to the
105 211/03 | Division of Taxation. The revenue generated from this fee MIS ACSfor
shall be dedicated to various nursing home purposes as speci- A-3686
fied in the act.
Creates a Hospital Care Payment Commission to which
hospitals may assign their claims for unpaid patient accounts, )
112 71103 which will then be paid partly through use of the existing Set MIS A-3708
Off of Individual Liability (SOIL) Program.
Imposes a new, supplemental fee on the transfer of real prop- ACS for
113 7/1/03  |erty, payable by the grantor to the county in which the deed is RTF A-3709
recorded.
Imposes a State hotel and motel occupancy fee (7% for FY
2004, 5% for FY 2005 and thereafter) and an optional
municipal hotel and motel occupancy tax. The optional ACSfor
114 71103 | municipal tax will be 1% for FY 2004 and up to 3% for FY HMO A-3710

2005 and thereafter. The legislation makes special rate
provisions for those municipalities that already impose local
taxes or fees for hotel/motel occupancies.
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2003 TAX LAWS (continued)

CH.

DATE

SYNOPSIS

TAX*

BILL

115

7/1/03

Increases the cigarette tax from $.075 to $.1025 per cigarette,
resulting in an increase of $.55 per pack.

CIG

ACSfor
A-3711

116

7/1/03

Imposes a 4.25% State tax on casino licensees on the value of
rooms, food, beverages, or entertainment given away for free
or at areduced price as a“complimentary.” Imposes an 8%
State tax on multi-casino progressive slot machine revenue.
Imposes a new 7.5% State tax on the adjusted net income of
casino licensees. Imposes a $3.00 per day fee on each hotel
room occupied by a guest in a casino hotel. Increases the
minimum casino hotel parking charge from $2.00 to $3.00.

MIS

ACSfor
A-3713

117

7/1/03

Raises numerous State fees, including, for example, those for
engineering and real estate broker licenses, equi pment inspec-
tion, pendties for operating unlicensed health care facilities,
filing divorce proceedings, certificates of need applications,
crimina background checks and fingerprinting, brewery
licenses, and imposes several new fees, including, for exam-
ple, for licenses to operate a mental health facility and
limousine licenses.

MIS

A-3719(3R)

124

7/2/03

Imposes a 6% State fee on the gross amount collected by retail
sellers of outdoor billboard advertising space.

MIS

ACSfor
A-3714

125

7/9/03

Makes various changes in the law governing long-term rea
property tax exemptions.

LPT

S-2402(4R)

136

8/1/03

Provides that receipts from rental of tangible personal prop-
erty between “related persons’ (including business entities

that are 80% or more owned by each other or 80% or more

owned by the same third parties) are exempt from sales and
use tax.

S-704(1R)

165

8/31/03

Exempts from sales and use tax the receipts from sales at con-
cession stands at State-owned residentia veterans' facilities.

S493

166

9/2/03

Expands the New Jersey Business Employment Incentive
Program, which is designed to promote economic develop-
ment, and provides for additional funding by authorizing the
Economic Development Authority to issue bonds.

MIS

ACS(1R) for
A-3705

194

11/21/03

Expands the economic incentives for rehabilitation and eco-
nomic recovery in certain fiscally distressed municipalities.

CBT

S-2336(1R)

197

12/16/03

Extends digibility for real property tax deduction or exemp-
tion to veterans who served in the theaters of operation of
“Qperation Enduring Freedom” or “Operation Iragi Freedom.”

LPT

A-3564
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2003 TAX LAWS (continued)

CH. DATE SYNOPSIS TAX* BILL
Makes changes in the Spill Compensation and Control Act
and the Brownfield and Contaminated Site Remediation Act.
224 1/9/04 | provides a method of calculati ng developers' sales and use tax MIS A-2585(3R)
liability on materials used for remediation or for construction
of new residences or other structures at a brownfield site.
Establishes the criteriafor aqualified domestic partnership.
Provides, for purposes of transfer and inheritance tax, that
property held jointly by domestic partners will be treated the
same as property held jointly by spouses; that transfersto a GIT
246 V1204 | jomestic partner shall not be subject to tax; and that the value TIT/ET A-3743(2R)
of apension, annuity, or return of pension contribution paid to
a domestic partner shall not be subject to tax. For gross
income tax purposes, a domestic partner may be claimed asa
“dependent” for a $1,000 personal exemption.
Exempts investment clubs from the $150 per owner annual
partnership filing fee and from the requirement that partner- SCS(1R) for
256 1/14/04 |shipsremit grossincome tax payments based on a share of the CBT S-1770 and
partnership’s net income allocated to its nonresident noncor- GIT S1773
porate partners.
Provides a sales and use tax exemption for the sale of “zero SCS(1R) for
266 y14/04 emission” motor vehicles. %U S-2351
Designates Gloucester City in Camden County as an addi-
285 14/04 tional Urban Enterprise Zone. XU A-2059(2R)
Provides for a corporation businesstax credit for 100% of the
296 1/14/04 | costs of remediating certain contaminated sitesduring athree- | CBT | A-2628(3R)
year period.
*Legend for 2003 Tax Laws
ABT = Alcoholic Beverage Tax LPT = Local Property Tax
ACC = Atlantic City Casino Control Commission MFT = Motor Fuels Tax
ALL = All Taxes Administered by the Division MIS = Miscellaneous
CBT = Corporation Business Tax PPT = Petroleum Products Gross Receipts Tax
CIG = Cigarette Tax PTR = Property Tax Relief Programs
CMC = CapeMay County Tourism Sales Tax PUT = Public Utility Taxes
FBT = Financial Business Tax RTF = Realty Transfer Fee
GIT = Gross Income Tax S&U = Salesand Use Tax
HMO = Hotel Motel Occupancies SCC = Spill Compensation & Control Tax
IPT = Insurance Premiums Tax TIT/ET = Transfer Inheritance & Estate Tax
LIT = Litter Control Fee TPT = Tobacco Products Tax
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